No. 11969 


IN THE 


United States Court of Appeals 
For the Ninth Circuit 


EDWARD J. McBRIDE, doing business as Con- 
tinental Press Service, 
Appellant, 
VS. 


THE WESTERN UNION TELEGRAPH COM- 
PANY, a corporation, 
Appellee. 


Appeal from the United States District Court 
for the Southern District of California 
Central Division 


PROCEEDINGS HAD IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 
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In the United States Court of Appeals 
for the Ninth Circuit 


Excerpt from Proceedings of Monday, November 
8, 1948. 


Before: Denman, Chief Judge, and Healy and Orr, 
Circuit Judges. 


ORDER OF SUBMISSION 

Ordered appeal herein, argued by Mr. Charles 
H. Carr, counsel for appellant, and by Mr. Oscar 
Lawler, counsel for appellee, and by Mr. Everett 
McKeage, counsel for Amicus Curiae, The People 
of the State of California and The Public Utilities 
Commission of said State, and submitted to the court 
for consideration and decision. 


In the United States Court of Appeals 
for the Ninth Circuit 


Excerpt from Proceedings of Wednesday, Decem- 
ber 1, 1948. 


Before: Denman, Chief Judge, and Healy and Orr, 
Circuit Judges. 


ORDER DIRECTING FILING OF OPINION 
AND FILING AND RECORDING OF 
JUDGMENT 


Ordered that the typewritten opinion this day ren- 
dered by this Court in above cause be forthwith filed 
by the clerk, and that a judgment be filed and re- 
corded in the minutes of this court in accordance 
with the opinion rendered. 
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In the United States Court of Appeals 
for the Ninth Circuit 


[Title of Cause. ] 


Upon Appeal from the District Court of the United 
States for the Southern District of California, 
Central Division. 


Before: Denman, Chief Judge, and Healy and Orr, 
Circuit Judges. 


Denman, Chief Judge: 


OPINION 


McBride appeals from a judgment of the district 
court in a case in which McBride seeks to ‘‘compel 
the restoration to him’’ by the Telegraph Company 
of the telegraph wire service to transmit race track 
news between cities in eastern states and California 
cities and the use of Morse telegraph instruments, 
called drops, in the latter cities, which telegraphically 
receive such news. The complaint alleges these serv- 
ices had been theretofore supplied Mcbride but had 
been discontinued by the Telegraph Company, and 
that he cannot transmit such news ‘‘over interstate 
Morse wire facilities unless Defendant is compelled 
or required by order of this Court to continue to 


supply Plaintiff with such facilities.”’ 


The court (a) held that it had no jurisdiction of 
the person of McBride; and 
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(b) Though so determining the court’s absence of 
jurisdiction, found on the evidence that the telegraph 
company was justified in not renewing the service 
and held that McBride is ‘‘not entitled to mandatory 
or any order that said leased facilities and services 
be restored’’ and ordered that a temporary restrain- 
ing order be vacated and that McBride’s ‘‘request 
for a preliminary injunction be and the same is here- 


by denied.’’ 


Weare of the opinion that the court erred in hold- 
ing that it had no jurisdiction over the person of 
McBride, but should be sustained on the evidence 
adduced in its holding that McBride is not entitled 
to a mandatory or any order that the telegraphic 
facilities and services be restored, and in its order 
that preliminary injunction be denied. 


A. Jurisdiction in personam. 


McBnide claims he is entitled to maintain his ac- 
tion under 47 U.S.C., Sec. 406, providing: 


‘The district courts of the United States shall 
have jusdiction upon the relation of any person 
alleging any violation, by a carrier subject to 
this chapter, of any of the provisions of this 
chapter which prevent the relator from receiv- 
ing service in interstate or foreign communica- 
tion by wire or radio, or in interstate or foreign 
transmission of energy by radio, from said car- 
rier at the same charges, or upon terms or con- 
ditions as favorable as those given by said car- 
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rier for Hke communication or transmission 
under similar conditions to any other person, to 
issue a writ or writs of mandamus against said 
carrier commanding such carrier to furnish fa- 
cilities for such communication or transmission 
to the party applying for the writ.”’ 


The district court held that the action, in effect for 
a writ of mandamus, should have been brought by 
someone other than McBride, apparently the Attor- 
ney General, for him as ‘‘relator.”’ 


F.R.C.P. Rule 81(b) has abolished writs of man- 
damus and substituted a motion or complaint. We 
think that, assuming that when Sec. 406 was passed 
the ‘“‘relator’’ should have entitled his action as U.S. 
ex rel, ete., or the Attorney General ex rel., ete., Rule 
81(b) now has substituted the simpler process and 
made unnecessary the mere formality of pleading in 
the relator form. 


B. The telegraph company is justified in refusing 
to restore the discontinued service of race track news. 


The telegraph company based its refusal to restore 
the service on Federal Communication Commission’s 
Tariff Regulation 219(8) infra. 


McBride’s brief disavows any contention that this 
reculation is unreasonable and at the hearing stated 
that for the purposes of this litigation it is, as 
claimed by the telegraph company, to be deemed 
valid. As his brief states it, ‘‘the issue is not the rea- 
sonableness of Tariff Regulation No. 219 but whether 
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appellant can compel restoration of service impro- 
perly denied him.’’* (Emphasis supplied.) 

So far as this case concerns this regulation, we 
are not presented with the question of constitutional 
right considered in such a case as New State Ice Co. 
v. Liebman, 285 U.S. 262, where, at page 268, the 
court determined the lack of constitutionality of ‘‘a 
regulation which has the effect of denying or unrea- 
sonably curtailing the common right to engage in a 
lawful private business.’’ (Emphasis supplied.) 

Regulation 219, in paragraph (8), provides: 

‘‘Facilities furnished under this tariff shall 
not be used for any purpose or in any manner 
directly or indirectly in violation of any federal 
law or the laws of any of the states through 
which the circuits pass or the equipment is lo- 
cated, and the telegraph company reserves the 
right to discontinue the service to any drop or 
connection or to all drops and connections when 
it receives notice from federal or state law en- 
forcing agencies that the service is being sup- 
plied contrary to law.’’ (Emphasis supplied.) 

The important factor in the regulation is that it is 
the “‘service’’ being supplied by the telegraph com- 


* Hence there is no merit to the contention of the 
telegraph company that McBride’s relief is confined 
to a resort to the Communication Commission under 
those cases holding that where the claim is that the 
‘‘reculation in question is unlawful because unrea- 
sonable * * * the objection must be addressed to the 
commission and not as original matter brought to the 
eourt.’’ Ambassador, Inc. v. United States (1945), 
325 U.S. 317, 324; Baltimore & Ohio R.R. Co. v. Pit- 
cairn Coal Co. (1910), 215 U.S. 481, 492-4. 
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pany over its wires through any drop which it may 
discontinue on receiving notice that it is violating 
the law. It is not necessary that there be a guilty 
participating of the sender or intermediate trans- 
mitter of the messages to the drop. The guilty use 
of the drop in receiving the messages is enough to 
show an illegal use of the wires’ service. 


Bookmaking of race track bets is illegal under Sec- 
tion 337(a) and Section 182 of the California Penal 
Code. McBride’s racing news from the race tracks 
or other states was sold to a California corporation, 
Consolidated Publishing Co. of Los Angeles.Through 
the latter’s direction, the out of state race track news 
was received through the drops in various places in 
California. McBride claims that the transmission of 
such news is a legitimate business under a Cahfornia 
decision, The People v. Brophy, 49 Cal. App. (2) 15. 


For the purposes of this appeal we assume that, so 
far as concerns McBride, he was engaged in a legiti- 
mate business in sending the race track news from 
the eastern tracks, and that Consolidated Publish- 
ing Company in its participancy in its transmission 
committed no wrongful act. Such facts are not rel- 
evant to the contention here that the restoration of 
the service was properly denied by the telegraph 
company because it was advised by California law 
enforcement officers that the recipients of the news 
were bookmakers using the receiving drops in mak- 
ing racing bets, thus causing the telegraph company 
to supply service violating the California law. 
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The telegraph company was notified by the Attor- 
ney General for California in writing that such 
illegitimate use of the drops was being made in sev- 
eral cities in California and by the Sheriff of Kern 
County, California, that such use was being made in 
the city of Bakersfield, California. McBride does not 
complain that the places of such illegal misuse are 
not sufficiently described, but that the statement of 
the notices of illegal use are not substantiated. We 
do not agree that the notifying officers are required 
to supply to the telegraph company the probative 
facts to be adduced in court in the trial of the cases 
of violation stated in the notices. 


McBride’s complaint contained two causes of ac- 
tion. We can see no essential difference between 
them. In both he states that the telegraph company 
should be ‘‘required by order of the court to continie 
to supply plaintiff with such facilities.’’ (Emphasis 
supplied.) He contends, however, that his second 
eause of action requires the telegraph company to 
disregard the notices of the law enforcement officers 
because they concern a past wrongdoing and treat it 
as beginning de novo a litigation for the supplying 
of the telegraphic and drop services which the com- 
pany refuses him. 


The effect of such a construction would make 
nugatory the provisions of Section 219(8). A new 
illegal use would follow to be stopped only long 
enough for the bringing of another such suit as here. 
The process of law violation would continue indef- 
initely with only minor stoppages by a impotent At- 
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torney General. The telegraph company may rely 
on the Attorney General’s and the county sheriff’s 
notices as sufficient to justify the telegraph com- 
pany’s refusal to restore the services, which, as both 
complaints describe it, would be a continuing of past 
services. 


The order denying the preliminary injunction is 
affirmed. 


[Endorsed]: Opinion. Filed December 1, 1948. As 
amended by order of January 5, 1949. Paul P. 
O’Brien, Clerk. 
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In the United States Court of Appeals 
for the Ninth Circuit 


No. 11969 


EDWARD J. McBRIDE, etc., 
| Appellant, 
VS. 


WESTERN UNION TELEGRAPH CO., 
Appellee. 
JUDGMENT 


Upon Appeal from the District Court of the 
United States for the Southern District of Cali- 
fornia, Central Division. 


This Cause came on to be heard on the Transcript 
of the Record from the District Court of the United 
States for the Southern District of California, Cen- 
tral Division, and was duly submitted: 


On Consideration Whereof, It is now here ordered 
and adjudged by this Court that the order of the 
said District Court in this cause denying the prelim- 
inary injunction be, and hereby is affirmed. 


[Endorsed]: Judgment. Filed and entered Dee. 1, 
1948. Paul P. O’Brien, Clerk. 
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In the United States Court of Appeals 
for the Ninth Circuit 


Excerpt from Proceeding of Wednesday, January 
D, 1949. 


Before: Denman, Chief Judge, and Healy and Orr, 
Circuit Judges. 


ORDER DIRECTING MODIFICATION OF 
OPINION AND DENYING PETITION 
FOR REHEARING 


Ordered that the opinion of this court heretofore 
rendered and filed be amended pursuant to the type- 
written order this day filed. 


Upon consideration of the petition of appellant, 
filed December 30, 1948, and within time allowed 
therefor by rule of court for a rehearing of above 
cause, and of the Brief of Amicus Curiae filed Janu- 
ary 5, 1949, in support of such petition for rehear- 
ing, and by direction of the Court, It Is Ordered 
that such petition for rehearing be, and hereby is 
denied. 
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In the United States Court of Appeals 
for the Ninth Cireuit 


CERTIFICATE OF CLERK U.S. COURT OF 
APPEALS FOR THE NINTH CIRCUIT, TO 
RECORD CERTIFIED UNDER RULE 38 OF 
THE REVISED RULES OF THE SUPREME 
COURT OF THE UNITED STATES 


I, Paul P. O’Brien, as Clerk of the United States 
Court of Appeals for the Ninth Cireuit. do hereby 
certify the foregoing one hundred and fourteen (114) 
pages, numbered from and including 1 to and in- 
cluding 114, to be a full, true and correct copy of the 
entire record of the above-entitled case in the said 
Court of Appeals, made pursuant to request of 
counsel for the appellant, and certified under Rule 
38 of the Revised Rules of the Supreme Court of the 
United States. as the originals thereof remain on 
file and appear of record in my office. 


Attest my hand and the seal of the said the United 
States Court of Appeals for the Ninth Circuit, at 
the City of San Francisco, in the State of California, 
this 25th day of January, 1949. 


[Seal] PAG PO BRAN: 
Clerk. 


